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STATEMENT OF THE QUESTION PRESENTED 


Whether the Court below erred in denying appellant’s 
request for leave to withdraw his plea of guilty to charges 
of forgery and interstate transportation of forged securi- 
ties upon information where (1) the request was made be- 


fore sentence was imposed and (2) the appellant had a 
possible defense to the charges. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final decision of the United 
States District Court for the District of Columbia, deny- 
ing appellant’s motion for leave to withdraw his plea of 
guilty. Jurisdiction of the Court is based on an act of 
June 25, 1948, c. 646, 62 Stat. 929, U.S.C.A., Title 28, 
§ 1291. 
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Appellant signed a waiver of indictment (JA 6) and 
entered a plea of guilty upon an information (JA 7). A 
motion to withdraw the plea of guilty (JA 7) was filed by 
the appellant before sentence was imposed. The Court 
below denied the motion to withdraw the plea (JA 13) and 
adjudged the appellant had been convicted on his plea of 
guilty and committed him for imprisonment (JA 16). 
Appellant thereupon filed a timely notice of appeal (JA 
17). 

STATEMENT OF CASE 


On August 12, 1958, the appellant was arrested on a 
charge that he transported with fraudulent intent in inter- 
state commerce a fraudulent check in violation of Act of 
June 25, 1948, c. 645, 62 Stat. 806, amended May 24, 1949, 
c. 139, § 45, 63 Stat. 96, U.S.C.A., Title 18, § 2314" and was 
committed to the District of Columbia Jail where he was 
held for Grand Jury action. On the same date a com- 
plaint against the appellant was issued alleging that he 


1“ Whoever transports in interstate or foreign commerce any goods, wares, 
merchandise, securities or money, of the value of $5,000 or more, knowing the 
same to have been stolen, converted or taken by fraud; or 

“Whoever, having devised or intending to devise any scheme or artifice to 
defraud, or for obtaining money or property by means of false or fraudulent 
pretenses, representations, or promises, transports or causes to be transported, 
or induces any person to travel in, or to be transported in interstate commerce 
in the execution or concealment of a scheme or artifice to defraud that person 
of money or property having a value of $5,000 or more; or 

“Whoever, with unlawful or fraudulent intent, transports in interstate or 
foreign commerce any falsely made, forged, altered, or counterfeited securitics, 
knowing the same to have been falsely made, forged, altered, or counter- 
feited; or 

“Whoever, with unlawful or fraudulent intent, transports in interstate or 
foreign commerce, any tool, implement, or thing used or fitted to be used in 
falsely making, forging, altering, or counterfeiting any security, or any part 
thereof— 

‘*Shall be fined not more than $10,000 or imprisoned not more than ten 
years or both. 

‘*This section shall not apply to any falsely made, forged, altered, counter- 
feited or spurious representation of an obligation or other security of the 
United States, or of an obligation, bond, certificate, security, treasury note, 
bill, promise to pay or bank note issued by any foreign government or by a 
bank or corporation of any foreign country.’’ 
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knowingly, and with intent to defraud, passed forged in- 
struments in violation of Act of March 3, 1901, 31 Stat. 
1326, Ch. 854 § 843, D.C.C. Title 22, § 14012 


On October 15, 1958 the appellant appeared in open court 
before Judge Alexander Holtzoff for hearing of plea with 
an attorney appointed by the Court to represent him. At 
that time the appellant signed a waiver of indictment 
(JA 6) and pleaded guilty in open court to all counts of 
an information (JA 7). The case was referred by Judge 
Holtzoff to the Probation Officer (JA 16) and the appellant 
was remanded to the District Jail. 


On November 14, 1958, prior to any sentencing the 
appellant moved to withdraw his plea of guilty on the 
ground that he believed he was not mentally responsible 
for his acts (JA 7). The motion came on for hearing on 
November 21, 1958. The following colloquy ensued be- 
tween Judge Holtzoff and counsel (JA 11-12): 


‘‘Tue Courr: The Court sees there is no claim by 
him, or in his behalf, that he is not mentally competent 
now, or that he was mentally incompetent when he 
waived indictment and he pleaded guilty. All he 
claims is that he should be allowed to go back and 
assert a defense that he was of unsound mind when 
he committed the offenses. 

‘Mr. Srevas: [Counsel for Government] That is 
correct, Your Honor. Now, I have no knowledge about 
anything at Moundsville except that he did escape 
from Moundsville in a government owned vehicle, and 
received an additional sentence at Moundsville for that 
escape. That was in 1950. 

‘““TxEe Court: That was a long time ago. 

‘*Mx. Srevas: His pre-war World War II discharge 
may have related to a medical issue, however, he did 


2“*Whoever, with intent to defraud or injure another, falsely makes cr 
alters any writing of a public or private nature, which might operate to the 
prejudice of another, or passes, utters, or publishes or attempts to pass, utter, 
or publish as true and genuine, any paper so falsely made or altered, knowing 
the same to be false or forged, with the intent to defraud or prejudice the 
right of another, shall be imprisoned for not less than one year nor more 
than ten years,’’ 
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subsequently serve during World War II, so he must 
have been acceptable to the government to serve in 
World War II, and his discharge at that time was 
honorable, no mention being made of any mental ill- 
ness or disease. 

‘‘The Government feels, at this point, the matter 
still being with the Court before sentencing, the Court 
has available, of course, the Court’s psychiatrist, 
Doctor Griffin. If the Court feels there may be any 
question at all, I am certain that the Court would 
refer it to Doctor Griffin. 

‘‘Txe Court: I could do that if the contention was 
that he was of unsound mind now. He makes no such 
claim. He claims he was of unsound mind at the time 
the offenses were committed, and I am not disposed to 
ask Dr. Griffin to examine him in order to determine 
whether, months ago, he was of unsound mind. The 
offenses were committed during a period from May to 
December, 1957, and it would not be a very illuminating 
to get a doctor’s opinion at this time, who has never 
seen him before, as to what his mental state was about 
a year ago. 

“Mr. Srevas: The Government would have no ob- 
jection, if counsel wishes to amend his motion, con- 
tending his condition at the present time. It may be 
that was an oversight. 

‘““Txe Court: No, I do not think it was an over- 
sight. I think he cannot claim mental incompetency 
at this time. He was in court, he conferred with coun- 
sel, he conferred with the Assistant United States 
Attorney, he asked the Assistant United States At- 
torney for leave to waive indictment. There is no 
question about his mental competency at this time, and 
I think it would be travesty on phychiatric science to 
ask a psychiatrist to examine him now to determine 
whether he was of sound mind. 

‘Mr. Srevas: Thank you, Your Honor. 

“‘Mr. Cotsy: [Counsel for defendant] May I ad- 
dress the Court on one more point, Your Honor? 

‘“‘Txe Court: Yes indeed. 

‘Mr. Cotsy: I am informed by the defendant that 
it is not an afterthought, but that implicit in his mo- 
tion was the fact that he was under stress at the time 
he entered his plea. 
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‘“‘THe Court: That would remove any doubt the 
Court might have had as to whether he made his mo- 
tion in good faith. The Court is now certain he has 
not, because, admittedly, he commmitted these of- 
fenses; he does not deny that. 

“‘Mr. Corsy: Thank you, Your Honor.’’ 


At the conclusion of argument the Court stated (JA 12): 


‘“‘THe Courr: As the Court of Appeals for the 
Second Circuit held recently in the case of United 
States against Mordecai Miller, a plea of guilty is not 
to be lightly treated. A plea of guilty is a formal ad- 
mission of guilt and constitutes a conviction. Of 
course, if the ends of justice so require, leave to with- 
draw a plea should be granted, and this Court has, 
on occasion, granted such leave. 

“*In this case the defendant admits he is guilty. He 
now says that at the time he committed the offense he 
had what he calls a brain block. He did not think of 
this at the time he negotiated for a waiver of indict- 
ment in order to expedite matters. He did not think 
of it at the time he consulted with his counsel, or at 
the time he pleaded guilty. 

“‘A transcript of the proceedings at the time of the 
entry of the plea comprises four and a half pages and 
shows the matter was gone into in great detail, and 
there was no misunderstanding on his part. 

“The Court feels, under the circumstances, that 
there is absolutely no basis for granting leave to with- 
draw a plea of guilty. 

‘‘The motion is denied and the Court will proceed 
to sentence. The Court will hear defense counsel on 
the question of sentence.’’ 


The appellant was then sentenced to serve two to six years 
years on each count to run concurrently (JA 16). On 
November 21, 1958, the judgment and commitment (JA 16) 
was filed. 


On December 1, 1958, appellant filed an affidavit for per- 
mission to proceed in forma pauperis. Permission was 
granted for leave to proceed, notice of appeal (JA 17) 
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was timely filed on December 10, 1958, and the record was 
filed in this Court on January 16, 1959. 


RULE INVOLVED 


The rule involved is Rule 32(d) of the Federal Rules of 
Criminal Procedure and it provides that: 


A motion to withdraw a plea of guilty or of nolo 
contendere may be made only before sentence is im- 
posed or imposition of sentence is suspended; but to 
correct manifest injustice the court after sentence may 
set aside the judgment of conviction and permit the 
defendant to withdraw his plea. 


STATEMENT OF POINT 


The point on which Appellant intends to rely on appeal 
is: The Court below erred in denying the appellant’s 
motion for leave to withdraw his plea of guilty prior to 
sentencing. 


SUMMARY OF ARGUMENT 


Rule 32(d) of the Federal Rules of Criminal Procedure 
provides that a motion to withdraw a plea of guilty may be 
made before sentence is imposed. This Court held, in Poole 
v. United States, infra, that under this rule leave to with- 
draw a guilty plea should be freely allowed. The Court 
below, in denying appellant’s motion to withdraw his plea 
of guilty, not only failed to follow the decision in the Poole 
ease but also improperly took into consideration the ques- 
tion of the innocence or guilt of the appellant. 


ARGUMENT 


Appellant made his motion to withdraw his plea of guilty 
before he was brought before Judge Holtzoff for sentenc- 
ing. Rule 32(d) of the Federal Rules of Criminal Pro- 
cedure provides: 
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*‘A motion to withdraw a plea of guilty or nolo 
contendere may be made only before sentence is 
imposed or imposition of sentence is suspended; but 
to correct manifest injustice the Court after sentence 
may set aside the judgment of conviction and permit 
the defendant to withdraw his plea.’’ 


It is apparent on the face of Rule 32(d) that it draws a 
sharp line in favor of lenity when the motion to withdraw 
a plea of guilty is made before sentence. This Court in 
Poole v. United States, 102 U.S. App. D.C. 71, 250 F. 2d 
396, said: 


“Leave to withdraw a guilty plea prior to sentenc- 
ing should be freely allowed. As we said in McJordan 
v. Huff, 77 US. App. D.C. 171, 172, 133 F. 2d 408, 
409 (1943): ‘. . . it goes without saying that a plea 
of guilty at that time [arraignment] can be and often 
is changed, on proper motion, as a matter of course.’ 
(Emphasis added.) An accused moving to withdraw 
his plea after sentence is faced with the formidable 


barrier of having to show that his conviction was 
pee) unjust.’’ (All emphasis supplied by the 
ourt.) 


In Kercheval v. United States, 274 U.S. 220, 47 S. Ct. 
582, 71 L. Ed. 1009, the Court said: ‘‘The Court in exercise 
of its discretion will permit one accused to substitute a 
plea of not guilty and have a trial if for any reason the 
granting of the privilege seems fair and just.”” In Bergen 
v. United States, 145 F. 2d 181, 187 (CA 8), the Court in its 
decision noted ‘‘the Court’s discretion should be exercised 
liberally’’. 

The importance and significance of this Court’s decision 
in the Poole case was recently demonstrated in Dandridge 
v. The United States, 356 U.S. 259, 78 S. Ct. 714, 2 L. Ed. 2d 
757. The Supreme Court reversed and remanded that case 
when the Government, after opposing the withdrawal of a 
plea of guilty, confessed error upon re-examining its posi- 
tion in the light of the Poole decision. 
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Judge Holtzoff, in hearing appellant’s motion to with- 
draw his plea of guilty, gave no indication that he was 
mindful of, or was being guided by, the Poole decision. 
The decision was not brought to his attention or referred 
to by counsel for the appellant or the Government. 


By his motion to withdraw his plea of guilty before sen- 
tence was imposed, appellant was attempting to regain a 
right which was given to him by the Constitution of the 
United States. 


‘*The right to trial by jury being one of the most 
valuable and most highly cherished rights guaranteed 
by the Constitution, the courts have been understand- 
ably slow in holding an accused to an election to waive 
this right and enter a plea of guilty.”? Leonard v. 
United States, 231 F. 2d 588 (CA 5) 1956. 


The fact that the appellant may be proven to be guilty 
at the trial should not be taken into consideration in deter- 
mining whether or not the appellant should be allowed 


to withdraw his plea. Kercheval v. United States, supra. 
See also United States v. McGee, 242 F.2d 520 (CA 7), 
where the Court refused to allow a defendant to withdraw 
a plea of guilty, but the case was reversed and remanded 
(355 U.S. 17) on representations made by the Solicitor 
General in his memorandum to the Supreme Court. 


It is quite obvious from the comments of Judge Holtzoff 
set forth above in the Statement of Case that he did con- 
sider and take into account the question of the appellant’s 
guilt or innocence in reaching his decision to deny appel- 
lant’s request to withdraw his plea of guilty. 


Appellant believes that he was not responsible for his 
acts at the time the crime was committed and that he has 
an adequate defense to the charges. He should be entitled 
to assert his defense in a trial before a jury. Leonard 
v. United States, supra. 
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CONCLUSION 


For the reasons stated, the judgment below should be 
reversed, and the case remanded to the District Court with 
directions to vacate the judgment of conviction and to 
grant petitioner leave to withdraw his plea of guilty and 


to enter a plea of not guilty. 
Respectfully submitted, 


Exisworta C. Atvorp 
918 16th Street, N. W. 
Washington 6, D. C. 
Counsel for Appellant 
(Appointed by this Court) 
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No. 14879 
QUESTION PRESENTED 


In this appeal from the denial, prior to sentence, of a motion 
to withdraw a plea of guilty to an information specifying 
intent to defraud in each of ten (10) counts charging forgery 
and related offenses, where it is shown that subsequent to 
World War II appellant (38 years of age) received an honor- 
able discharge from the United States Army, thereafter re- 
ceived an additional sentence of imprisonment for escape from 
confinement at the West Virginia Penitentiary at, Moundsville, 
West Virginia, and subsequently was released into society from 
that institution, and was well acquainted with the procedures 
and incidents of entering a plea of guilty; and, that when ar- 
rested in this jurisdiction appellant was wanted by other juris- 
dictions for prosecution on other offenses, and appellant re- 
quested the local officials to proceed against him for the local 
offense by information rather than indictment, and that coun- 
sel was appointed for him; and more than one month there- 
after, appellant, in open court, waived his right to an indict- 
ment, and entered a plea of guilty to the information; and at 
that hearing appellant was informed for the first time that 
the other jurisdictions were dropping charges had by them 
against appellant; and appellant subsequently moved to with- 
draw his plea of guilty without asserting any new evidence, 
information or appraisal of the case by him; in the opinion of 
the appellee the following question is presented: 

Was it not proper to refuse withdrawal of a plea which was 
shown. to have been voluntarily and knowingly entered, when 
it appeared that no new information, evidence or appraisal of 
the circumstances of the plea or of the case existed? 


@ 








Argument: The district court properly denied appellant’s prior-to- 
sentence motion to withdraw his plea of guilty on the ground that 
no justification for the relief was shown 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This case involves the denial (J.-A. 13), prior to sentence, 
of a motion to withdraw a plea of guilty to an information. 
On November 21, 1958, appellant was sentenced to serve 
two (2) to six (6) years imprisonment (J.A. 16-17). This 
appeal from the judgment was timely noted. (J.-A. 17). 

Appellant committed, inter alia, several violations during the 
months of April, May and June, 1958, of the forgery statutes, 
22 D.C. Code, § 1401 (J.A. 1-6, 11, 14-15). He was arrested 
on August 12, 1958 (Appellant’s motion to reverse and remand, 
p. 1, filed February 12, 1959.) When first incarcerated, he re- 
quested the Government proceed against him by information 
rather than by indictment (J.A. 14). Counsel was appointed 
for appellant on September 8, 1958 (Supp. Rec. filed June 1, 
1959). On October 15, 1958, an information in ten (10) 
counts was filed with the court. 

On that same date, October 15, 1958, the following proceed- 
ings were held (J.A. 14): 

Mr. Srevas. May I address the Court, if your Honor 
please? In Grand Jury No. 1012-58 and 1013-58, 
United States vs. John A. Gearhart, I believe he is in 
the court room here. 

(1) 
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This defendant is represented by counsel, Mr. Robert 
Colby, appointed by the Court in this matter. 

The case is pending before the Grant Jury and con- 
sists of several charges of forgery and uttering of checks 
and transporting or causing these checks to be trans- 
ported in interstate commerce from Maryland to the 
District of Columbia. 

The defendant expressed a desire at the time of his 
incarceration to make a disposition of this case by way 
of an information, thereby saving the government the 
time and expense and delay in securing an indictment. 
Counsel was appointed for that purpose. 

A copy of an information has been prepared. It has 
been fully explained to the defendant. His constitu- 
tional rights have been explained to him, his right to 
be indicted rather than proceed by way of an informa- 
tion. 

I have before me a waiver of indictment form, which, 
if it is agreeable with the defendant and his counsel, 
I would like to have him execute in open court, so that 
we may then file an information charging him with a 
ten count information, eight counts of which are forgery 
and two counts of interstate transportation of the forged 
security. 

The Court. The Court will hear defense counsel. 

Mr. Coty. If it please your Honor, I have discussed 
this matter at some length with the defendant and have 
explained to him all of his constitutional rights with 
respect to an indictment and with respect to pleading 
guilty to an information and with respect to his right 
of trial by jury, and the defendant has indicated to me 
that he wishes to plead guilty to this information be- 
cause he is guilty and for no other reason. 


I would like to—something I have just learned I would 
' like to put on the record, and something that the de- 
fendant doesn’t know as yet, and that is I am informed 
that Virginia has indicated that if this matter 1s handled 
here in the District of Columbia they will drop the Fed- 
eral indictment there, and New Jersey has indicated a 
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willingness in the Federal offense up there. And I 
think in this regard the defendant should be aware of 
that as it might affect his—or will affect his decision. 


The Courr. Have you apprised him of his right not 
be to be (sic) prosecuted except by indictment? 

Mr. Cotsy. Yes, I have, your Honor. 

The Court. And is it his desire to waive prosecution 
by indictment? 

Mr. Cotsy. He has so indicated, your Honor. 

The Courr. Let him execute the waiver. 

Mr. Srevas. If your Honor please, may the record 
show at this time that I am tendering to the Court a 
waiver of indictment signed by the defendant in open 
court, witnessed by Deputy Marshal Bowser, and signed 
also by counsel for the defendant, Mr. Colby. 

At this time I would like to file the waiver of indict- 
ment with the Court and the information which has 
been prepared, which will bear Criminal Case No. 942- 
58. And may the defendant be arraigned at this time 
on this criminal case number? 

The Courr. John A. Gearhart, you understand that 
you are entitled not to be prosecuted except by an in- 
dictment of a grand jury? 

Defendant GrarHart. Yes, sir. 

The Court. Is it your desire to waive that right and 
to consent to be prosecuted by an information filed by 
the United States Attorney? 

Defendant GrarHartT. Yes, sir. 

The Court. The Court will accept the waiver, and 
leave to file the information is granted. 

The Clerk will arraign for the defendant on the in- 
formation. 

Before that, do I understand that it is the defendant’s 
desire to plead guilty? 

Mr. Cotsy. It is, Your Honor. 

The Courr. And you have advised him of the con- 
sequences of such a plea, have you? 

Mr. Cozsy. As 2 matter of fact, he is very well aware 
of them, Your Honor. 
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The Court. John A. Gearhart, do you admit that you 
| committed the offenses to which you desire to plead 


ty. 
Defendant GrarHarr. Yes, sir. 7 
The Court. Very well, the Court will accept the plea. 
The Derury Crzrx. John A. Gearhart, in Criminal 
Case No. 942-58, in which you are charged with forgery ~ 
and with interstate transportation of a falsely made 
security, how do you wish to plead? 
Defendant GrarHarr. I plead guilty. 
The Court. The case will be referred to the Probation 
Officer for the usual presentence investigation” [em- 
phasis supplied]. 
The written waiver of indictment which was signed by appel- 
lant was filed (J.A. 6). 
Some thirty days later, on November 14, 1958, the following 
written motion was filed: 


+ 


“MOTION TO WITHDRAW A PLEA OF GUILTY AND 
MEMORANDUM IN SUPPORT THEREOF 


Comes now the defendant by his attorney and moves ; 
this Honorable Court to vacate the plea of guilty pre- ~ 
viously entered herein and for reason therefor submits 
the following: 

In a conference between the defendant and his attor- 
ney on November 12, 1958 at the District of Columbia 
Jail the defendant for the first time disclosed to his 
attorney the fact that he felt he was not mentally re- 
sponsible for the crime of which is here charged and 
informed said counsel the basis therefor. Prior to the 
commission of these offenses he was steadily employed, 
had a good car, and was getting along with his family. 
Suddenly he quit his job, lost his car, and began having 
marital difficulties without apparent reason. 

The defendant ascribes all of the foregoing and his 
present difficulties to a “brainlock” which has plagued 
him from early childhood and was primarily due to 
having a father who was overly strict. 
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That subsequent to these offenses he felt himself 
coming out of his mental difficulties which was followed 
by a week of continuous headaches. 

Wherefore, defendant respectfully movest this Hon- 
orable Court to permit the withdrawal of the plea of 
guilty previously entered.” 

This motion was signed by counsel (J.A. 7-8). 
This motion was considered by the District Court one week 
later, on November 21, 1958, in the following proceedings (J.A. 
13): 
aie “Mr. Cotsy. * * * 

The motion before Your Honor this morning is to 
withdraw the plea of guilty heretofore entered and sub- 
stitute a plea of not guilty. The basis of this motion, 
Your Honor, is the contention by the petitioner here 
that he was incompetent and not responsible for his ac- 
tions at the time of the offenses alleged in the informa- 
tion. 

I have here, Your Honor, a letter from the petitioner, 
and I would like to read part of it, a very short part, and 
put it into the record and offer it as evidence. The part 
that I would like to read is: 

“T have never before mentioned this information 
being personal, and much to do with the relationship 
between my father and myself.” 

The letter itself is dated November 16th and I re- 
ceived it on November 19th. These dates may become 
critical at a later time, Your Honor. 

I should say this: That there are two salient points to. 
be considered with respect to this petition, with respect 
to the mental condition of the defendant here. 

One is that the defendant had, by his statement to 
me, a psychiatric discharge from the United States Army 
prior to World War II, sometime in 1939 or 1940. 

And the second point with respect to his psychiatric 
condition is that he informs me that he had psychiatric 
treatment while being incarcerated in the state peniten- 
tiary in West Virginia at Moundsville, West Virginia. 





The Covrr. During what period, Mr. Colby? 

Mr. Cotpy. I do not have that date, Your Honor. 
However, the United States Attorney does have the 
dates of his incarceration, but I am informed there is 
nothing in that record or in the probation report that 
indicates any psychiatric treatment. However, I am 
sure it can be verified if it is true, and I would have done 
so, Your Honor, except for the very late nature of the 
letter which I received, and that is the reason I read 
the dates of the letter into the record. 

The very basis of these troubles which the.defendant 
describes as a, brain block, or a brain blocking or mental 
blocking, stems from, by his statement, early childhood, 
and I have been informed in this letter that it was not 
the overly strictness of his father, but the cruel and 
abusive nature of his father that caused these situations. 

The Court. How old is he? 

Mr. Couey. Heis 38, Your Honor. 

Now, these particular brain blocks, or mental blocks, 
apparently occur when the defendant is under stress, 
and at the time of the psychiatric discharge from the 
United States Army, for example, he was under great 
stress because his wife had left him. He had been re- 
cently married. 

The later time in the Moundsville penitentiary, I 
think, is self-explanatory so far as stress goes. 

It seems that his father would drive him into this 
mental state and towards the end of his relationship 
with his father while being at home some years ago, the 
very presence of his father would drive him into these 
states. 

This condition, of course, is caused by stress and his 
latest difficulty, he ascribes to being under severe stress 
at home, and this letter that I would like to introduce 
into evidence describes these home conditions rather 
thoroughly, and——. 

The Covar. It will be admitted. 

Mr. Cosy. Thank you, Your Honor. I would like 
to say this: That in the interest of being accurate, the 
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discharge from the United States Army, either early 
World War II, or just before World War II, were cov- 
ered by subsequent service in the—I shouldn’t say “cov- 
ered”—he subsequently enlisted in the army and did 
obtain an honorable discharge during that subsequent 
period. 

We feel, Your Honor, that—I would like to say this: 
We feel that. these things should make a prima facie 
showing that should allow him to withdraw his plea of 
guilty heretofore entered and enter a plea of not guilty. 

I would like to say one more thing, Your Honor, and 
that is, the defendant would like to take the stand and 
explain some of these other things more thoroughly. 

The Court. No, I do not hear testimony on motions 
of this kind. 


* ° * s > 


_ Mr. Srevas. If Your Honor please, at this point the 
Government would like to formally object to the mo- 
tion to withdraw the plea of guilty for this reason: 

This motion is devoid of any reference to the mental 
condition that the defendant contends exists—makes no 


‘mention of his condition at the time he entered the 
plea, or at the time he executed the waiver of indict- 
ment. He relates the whole thing to the time of the 
commission of the offenses, which covered a period of 
time. 

The Government feels this way: Of course, the de- 
fendant initiated the request that proceedings be had 
against him by way of information rather than by an 
indictment while the matter was pending before the 
Grand Jury. As I indicated at the time, I believe, of 
the waiver, there were many cases involving this de- 
fendant. We had selected several on the basis that he 
was going to waive indictment and would proceed by 
way of information, and those were the only matters 
contained in the information. Now, we are at a loss 
as to how to proceed because if he is suffering from this 
mental condition that he claims he is, whether his 
waiver of indictment was intelligently entered. 





The Court. The Court sees there is no claim by him, 
or in his behalf, that he is not mentally competent now, 
or that he was mentally incompetent when he waived 
indictment and he pleaded guilty. All he claims is 
that he should be allowed to go back and assert a de- 
fense that he was of unsound mind when he committed 
the offenses. 

Mr. Srevas. That is correct, Your Honor. Now, I 
have no knowledge about anything at Moundsville ex- 
cept that he did escape from Moundsville in a govern- 
ment owned vehicle, and received an additional sentence 
at Moundsville for that escape. That was in 1950. 

The Court. That was a long time ago. 

Mr. Srevas. His pre-war World War II discharge 
may have related to a medical issue, however, he did 
subsequently serve during World War II, so he must 
have been acceptable to the government to serve in 
World War II, and his discharge at that time was honor- 
able, no mention being made of any mental illness or 
disease. 

The Government feels, at this point, the matter still 
being with the Court before sentencing, the Court has 
available, of course, the Court’s psychiatrist, Doctor 
Griffin. If the Court feels there may be any question 
at all, I am certain that the Court would refer it to 
Doctor Griffin. 

The Court. I could do that if the contention was that 
"he was of unsound mind now. Hemakesno such claim. 
He claims he was of unsound mind at the time the of- 
fenses were committed, and I am not disposed to ask 
Doctor Griffin to examine him in order to determine 
- whether, months ago, he was of unsound mind. The 
offenses were committed during a period from May to 
December 1957, and it would not be a very illuminating 
to get a doctor’s opinion at this time, who has never seen 
him before, as to what his mental state was about a 
year ago. 

Mr. Srevas. The Government would have no objec- 
tion, if counsel wishes to amend his motion, contending 
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’ his condition at the present time. It may be that was 
an oversight. 

The Courr. No, I do not think it was ‘an oversight. 
I think he cannot claim mental incompetency at this 
time. He was in court, he conferred with counsel, he 
conferred with the Assistant United States Attorney, he 
asked the ‘Assistant United States Attorney for leave to 
waive indictment. There is no question about his men- 
tal competency at this time, and I think it would be 
travesty on psychiatric science to ask a psychiatrist to 
‘examine him now to determine whether he was of sound 
mind. 
-.- Mr. Srevas. Thank you, Your Honor. 

Mr. .Coupy. May I address the Court on one more 
point, Your Honor? 

The Covrr. Yes, indeed. 

Mr. Cotsy. I am informed by the defendant that it.is 
. not. an afterthought, but that implicit im this motion 
was the fact that he was under stress at the time he 
entered his plea. 

The Covrr. That would remove any doubt the Court 
might have had as to whether he made his motion in 
good faith. The Court is now certain he was not, be- 
cause, admittedly, he committed these offenses; he does 
not deny that. 

' Mr. Cotsy. Thank you, Your Honor. 

The Court. As the Court of Appeals for the Second 
Circuit held recently in the case of United States against 
Mordecai Miller, a plea of guilty is not to be lightly 
treated. A plea of guilty is a formal admission of guilt 
and constitutes a conviction. Of course, if the ends of 
justice so require, leave to withdraw a plea should be 
granted, and this Court has, on occasion, granted such 
leave. 

... Jn this case the defendant admits he is guilty. He 
now says that at the time he committed the offense he 


omy) had what he. calls a brain block. He did not. think of 
~ * this at the time he negotiated for a waiver of indictment 


in order to expedite matters. He did not think of it at 
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- the time he consulted with his counsel, or at.the time he 
pleaded guilty. 

A transcript of the proceedings at the time of the 
entry of the plea comprises four and a half pages and 
shows the. matter was gone into in great detail, and 
there was no misunderstanding on his part. . 

The Court feels, under the circumstances, that there 
is absolutely no basis for granting leave to withdraw 3 
plea of guilty. 

- The motion is denied and the Court will proceed to 
sentence. The Court will hear defense counsel on the 
question of sentence.” 


A written order denying the motion was filed the same date 
(JA. 13). This appeal followed the filing of the judgment. 

After this appeal was instituted, on February 2, 1959, ap- 
pellant filed in this Court of Appeals a “Motion to Reverse 
and Remand.” Appellee opposed, and also moved to affirm. 
On March 19, 1959 this Court denied the motion by appellant 
and the motion by appellee. 


STATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 1401: 


Whoever, with intent to defraud or injure another, 
falsely makes or alters any writing of a public or private 
nature, which might operate to the prejudice of another, 
or passes, utters or publishes, or attempts to pass, utter, 

or publish as true and genuine, any paper so falsely 
made or altered, knowing the same to be false or forged, 
with the intent to defraud or prejudice the right of 
another, shall be imprisoned for not less than one year 
nor more than ten years. 
Title 18, United States Code, Section 2314: 

Transportation of Stolen goods, securities, monies or 
articles used in counterfeiting —Whoever transporte in 
interstate or foreign commerce any goods, wares, mer- 

_ chandise, securities or money, of the value of $5,000 or 
more, knowing the same to have been stolen, converted 
or taken by fraud; or 
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Whoever, with unlawful or fraudulent intent, trans- 
ports in interstate or foreign commerce any falsely 
made, forged, altered, or counterfeited securities, know- 
ing the same to have been falsely made, forged, altered, 
or counterfeited; or 

Whoever, with unlawful or fraudulent intent, trans- 
ports in interstate or foreign commerce, any tool; imple- 
ment, or thing used or fitted to be used in falsely mak- 
ing, forging, altering, or counterfeiting any security, 
or any part thereof— 

Shall be fined not more than $10,000 or imprisoned 
not more than ten years, or both. 

This section shall not apply to any falsely made, 
forged, altered, counterfeited or spurious representation 
of an obligation or other security of the United States, 
or of an obligation, bond, certificate, security, treasury 
note, bill, promise to pay or bank note issued by any 
foreign government or by a bank or corporation of any 
foreign country. 

Federal Rules of Criminal Procedure: 


Rule 11: Przas: 

A defendant may plead not guilty, ie or, with 
the consent of the court, nola contendere. The court 
may refuse to accept a plea of guilty, and shall not 
accept the plea without first determining that the plea 
is made voluntarily with understanding of the nature 
of the charge. If a defendant refuses to plead or if the 
court refuses to accept a plea of guilty or if a defendant 
corporation fails to appear, the court shall enter @ plea 
of not guilty. 

Rule 32(a): SENTENCE aND JUDGMENT: 


Sentence.—Sentence shall be imposed without unrea- 
sonable delay. Pending sentence the court may com- 
mit the defendant or continue or alter the bail. Before 
imposing ‘sentence the court shall afford the defendant 
an opportunity to make a statement in his own behalf 
and to present any information in mitigation of punish- 
ment. 
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SUMMARY OF ARGUMENT 


That portion of Rule 32(d) of the Federal Rules of Criminal 
Procedure: which deals with withdrawal, prior to sentence, of 
& plea.of guilty is to be read with Rule 11, which requires that 
the District Court “shall not accept. the plea without first de- 
termining that the plea is made voluntarily with understand- 
ing of the nature of the charge.” Rule 11 was complied with 
in this case. Appellant, who had counsel for more than a 
month prior to entry of the plea, is shown by the record to be 
an individual who fully appreciated the significance of pleas 
generally, and was “very well aware” of the incidents of the 
plea he entered in this case. 

The motion to withdraw his plea is to be explained only on 
the basis that for the first time at the hearing when he entered 
his.plea he was informed by his counsel that other jurisdictions 
which had sought appellant for prosecution on other offenses 
pending i in those jurisdictions had dropped those charges. This 
matter is not justification for withdrawal of his plea.. Appel- 
lant showed nothing by way of new evidence, new information 
or any new appraisal of this case in support of his motion to 
withdraw the plea. The motion to withdraw the plea was 
properly denied. 


The district court properly denied appellant’s prior-to-sen- 
. tence motion to withdraw his plea of guilty on the ground 
that no justification for the relief was shown 


> Appellant argues there is “a sharp line in favor of lenity when 
the motion to withdraw a plea of guilty is made before sen- 
tence” (Br. p.7). Appellee agrees. It is clear, however, that 
“lenity” is not to be read as entitlement of right, which right 
may be exercised at the whim of all defendants. 
Rule 32(d) of the Federal Rules of Criminal Procedure, Title 
“38! US. C.A., provides: 


“A motion to withdraw a plea of guilty or of nolo con- 
tendere may be made only before sentence is imposed or 
imposition of sentence is suspended ; but to correct man- 

‘ifest injustice the court after sentence may set aside the 


judgment of conviction and permit the defendant to 
withdraw his plea.” 
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This rule was merely declaratory of existing law, Goo v. United 
States, 187 F. 2d 62 (9th Cir. 1951), cert. den., 71 S. Ct. 735; 
Bergen v. United States, 145 F. 2d 181, 187 (8th Cir. 1944), 
which has recognized that, upon 2. timely application, the Dis- 
trict Court, in the exercise of a sound judicial discretion, has 
authority to grant leave to withdraw a plea of guilty if good 
and sufficient cause is shown for so doing. 

With respect to the withdrawal of pleas of guilty, there are 
some well established principles of law to which attention is 
directed. 

A plea of guilty is not a mere admission or extra-judicial con- 
fession of guilt; it is itself a conviction and as conclusive as 
the verdict of a jury. One entering such a plea may be held 
bound by it. Kercheval v. United States, 274 US. 220, 223- 
224, 47 S. Ct. 582, 71 L. Ed. 1009 (1927). A defendant who 
enters a. plea of guilty has no legal right to withdraw the plea. 
Williams v. United States, 192 F. 2d 39, 40 (5th Cir. 1951); 
Goo v. United States, supra; Bergen v. United States, supra, 145 
F. 2d at 186-187 and cases cited; United States v. Colonna, 142 
F. 2d 210, 211 (3d Cir. 1944) ; Gleckman v. United States, 16 F. 
2d 670, 673 (Sth Cir. 1926); United States v. Bayaud, 23 Fed. 
721 (Cir. Ct. S.D.N.Y. 1883). 

An application for leave to withdraw a plea of guilty is 
addressed to the sound discretion of the trial court, and an 
order granting or denying such an application is reviewable 
on appeal only for an abuse of such discretion. United States 
v. Nigro, 262 F. 2d 783 (3d Cir. 1959); United States v. 
Ballerstedt, 234 F. 2d 526 (3d Cir. 1956); Louden v. United 


2“A plea of guilty differs in purpose and effect from a mere admission 
or an extra-judicial confession ; it is itself a conviction. Like a verdict of 
a jury it is conclusive. More is not required; the court has nothing to do 
but give judgment and sentence. Out of just consideration for persons ac- 
cused of crime, courts are careful that a plea of guilty should not be accepted 
unless made voluntarily after proper advice and with full understanding 
of the consequences. When one 80 pleads he may be held bound. United 
States v. Bayaud, 23 Fed. 721. But, on timely application, the court will 
vacate a plea of guilty shown to have been unfairly obtained or given 
through ignorance, fear or inadvertence. Such an application does not in- 
volve any question of guilt or innocence. Commonwealth v. Crapo, 212 
Mass. 209. The court in exercise of its discretion will permit one accused 
to substitute a plea of not guilty and have a trial if for any reason the 
granting of the privilege seems fair and just” [citations omitted]. 
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States, 222 F. 2d 388 (Sth Cir. 1955); United States v. Van 
Dyne, 217 F. 2d 941 (3d Cir. 1954); United States v. Marcus, 
213 F. 2d 230 (7th Cir. 1954); United States v. Panebianco, 
208 F. 2d 238, 239 (2d Cir. 1953), cert. den., 347 US. 913; 
United States v. Shneer, 194 F. 2d 598, 599-600 (3d Cir. 1952) ; 
Williams v. United States, supra, 192 F. 2d at 40; Stidham v. 
United States, 170 F. 2d 294, 297-298 (8th Cir. 1948); Bergen 
v. United States, supra, 145 F. 2d at 187; United States v. 
Colonna, supra, 142 F. 2d at 210, 211; Camarota v. United 
States, 2 F. 2d 650 (1st Cir. 1925); Compare Cole v. United 
States, 98 U.S. App. D.C. 238, 234 F. 2d 259 (1956). The 
burden of showing the existence of adequate grounds for the 
granting of leave to withdraw a plea of guilty is upon the 
defendant who seeks that privilege. United States v. Shneer, 
supra, 194 F. 2d at 600; Stidham v. United States, supra, 170 
F. 2d at 298; Bergen v. United States, supra, 145 F. 2d at 187. 

Appellant does predicate an argument on Rule 32(d) of 
the Federal Rules of Criminal Procedure. He fails to make 
any mention of another of those Rules—Rule 11. That Rule 
reads: 


“Pleas.—A defendant may plead no guilty, guilty or, 
with the consent of the court, nolo contendere. The 
court may refuse to accept a plea of guilty, and shall 
not accept the plea without first determining that the 
plea is made voluntarily with understanding of the 
nature of the charge. If a defendant refuses to plead 
or if the court refuses to accept a plea of guilty or if-a 
defendant corporation fails to appear, the court shall 
enter a plea of not guilty.” 


One mandatory provision of Rule 11 is that “The court 
* * * shall not accept the plea without first determining that 
the plea is made voluntarily with understanding of the nature 
of the charge.” [Emphasis supplied.] Rule 11 is applicable 
into the standards of Rule 32(d), which are argued by appel- 
lant. Hoyt v. United States, 252 F. 2d 460, 462 (10th Cir. 
1958); United States v. Mack, 249 F. 2d 421, 423 (7th Cir. 
1957); United States v. Lester, 247 F. 2d 496, 499-501 (2d 
Cir. 1957). 
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The issue of the defendant’s guilt or innocence is not in- 
volved in an application for leave to withdraw a plea of guilty. 
Kercheval v. United States, supra. Upon such an application 
a trial court is not required to try the issue of guilt or inno- 
cence. The issue for determination is whether the plea of 
guilty was voluntarily, advisedly, intentionally and under- 
standingly entered or whether it was at the time of its entry, 
attributable to force, fraud, fear, ignorance, inadvertence or 
mistake such as would justify the court in concluding that it 
ought not to be permitted to stand. Kercheval v. United 
States, supra; United States v. Shneer, supra, 194 F. 2d at 
600; Wiliams v. United States, supra, 192 F. 2d at 400; Rachel 
v. United States, 61 F. 2d 360, 362 (8th Cir. 1932). The issues 
of fact properly raised by such an application, if at all doubt- 
ful, are for the trial court to decide, and its determination may 
not be set aside or disregarded on appeal unless clearly wrong. 
See Friedman v. United States, 200 F. 2d 690, 695-6 (8th Cir. 
1952). 

The conformity of the proceedings at the entry of a plea of 
guilty with the above-described mandatory requirement of 
Rule 11 is the test applicable to determinations of whether the 
relief specified in Rule 32(d) is available. This is demon- 
strated by Kercheval v. United States, supra: “Such an apph- 
cation does not involve any question of guilt or innocence.” 
{Emphasis supplied.] The question then is essentially one 
of the nature of the waiver which has been given m the entry 
of the particular plea in controversy. 

At the time of his entry of the plea in the instant case ap- 
pellant was 38 years of age (J.A. 9). He had served in the 
United States Army prior to World War II (J.A.9), and served 
again in the Army during World War II (J.A. 10). There- 
after, he was incarcerated, as a law violator, in the West Vir- 
ginia State Penitentiary at Moundsville, W. Va. (J.A.9). In 
1950, while incarcerated in Moundsville, he effected an escape 
from the Penitentiary in a government owned vehicle, and 
thereafter received an additional sentence of imprisonment for 
that escape? (J.A.11). 

2 At the proceedings of November 2ist it also appeared that appellant 


had a “long” criminal record characterized by the “swindler” type of 
crime (Supp. Rec. filed February 9, 1959). 
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After his release from imprisonment appellant became in- 
volved in “many” criminal charges pending in the District of 
Columbia and elsewhere (J.A. 11, 14). As to those cases, 
within the jurisdiction of the District of Columbia “the de- 
fendant initiated the request that proceedings be had against 
him by information rather than by an indictment * * * ” 
(J.A. 10-11). This request was expressed at the time he was 
incarcerated on those charges (J.A. 14), which was August 12, 
1958 (Appellant’s Motion to Reverse and Remand, filed Feb- 
Tuary 2, 1959). On September 8th, over a month prior to 
entry of the plea, an attorney was appointed for him (J.A.14). . 
Counsel discussed “this matter at some length with the de- 
fendant and * * * explained to him all his constitutional 
rights with respect to an indictment and with respect to plead- 
ing guilty to an information and with respect to his right of 
trial by jury, and the defendant * * * indicated * * * he 
wishe[d] to plead guilty * * * because he [wa]s guilty and 
for no other reason” (J.A. 14). 

An information was drawn in ten counts which charged 
offenses as having been committed during the months of April, 
May and June, 1958. On October 15, 1958, the defendant was 
brought to Court. In open Court, he signed a written waiver 
of his right to an indictment and elected to have the Govern- 
ment proceed against him by an information (J.A. 14-15). 
Counsel stated the defendant “is very well aware of” the con- 
sequences of his pleading guilty to the information (J.A. 15). 
Apellant, himself, personally gave an affirmative answer to 
the Court’s question, “do you admit that you committed the 
offenses to which you desire to plead guilty” (J.A.15). Also, 
in answer to the similar question by the clerk of the court, 
appellant answered “I plead guilty” (J.A. 16). 

Thus, the record shows that appellant is well experienced 
in the matters pertaining to judicial proceedings, and the con- 
sequences of a plea of guilty. During the lapse of time be- 
tween incarceration and his plea of guilty, counsel explained, 
in detail, the rights of trial by jury on the basis of indictment. 
Appellant is shown to have been “very well aware of them” 
(J.-A. 15). 
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Within a month appellant sought to withdraw his plea 
(J.A. 7). This matter is realistically to be explained only in 
light of the following statement by appellant’s counsel in court 
on October 15th (J.A. 14-15): 


“I would like to—something I have just learned I 
would like to put on the record, and something that the 
defendant doesn’t know as yet, and that is I am in- 
formed that Virginia has indicated that if this matter 
is handled here in the District of Columbia they will 
drop the federal indictment there, and New Jersey has 
indicated a willingness in the Federal offense up there. 
And I think in this regard the defendant should be 
aware of that as it might affect his—or will affect his 
decision.” [Emphasis supplied.] 


It thus appears that appellant is motivated by desires to seek 
the advantages which may arise after his plea to the informa- 
tion (based on the jurisdictions of District of Columbia and 
Maryland) due to inadvertances on the part of the jurisdic- 
tions of Virginia and New Jersey. 

In his motion to withdraw his plea appellant relies upon 
“personal” matters (J.A. 9), which, he says, were concluded 
with “sa week of continuous headaches” (J.A.7). Thus, these 
matters must have been well known to appellant at the time 
he entered his plea of guilty. See also J.A. 9. Disproof of 
these “personal” matters is impractical? Involved in his 
contentions is a “travesty on psychiatric science” (J.A. 12). 

In considering appellant’s motion to withdraw his plea, the 
District Court had before it a transcript of the proceedings at 
the time of the entry of the plea (J.A. 13). The Court found 
that appellant had a full understanding of all the facts at the 
time he entered his plea. Implicitly the Court found compli- 
ance with Rule 11 of the Federal Rules of Criminal Procedure, 


* Circumstances surrounding the entry of the plea and withdrawal of the 
plea are not available to the prosecution in a trial. Kercheval v. United 
States, supra, 274 U.S. at 223. In any event, the issue of insanity at the 
time of the offense is not germane to the withdrawal of the plea of guilty. 
Lipscomd v. United States, 226 F. 2d 812 (8th Cir. 1955); Horndrook v. 
United States, 216 F. 24.112 (5th Cir. 1959). 
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and denied the motion for that reason.‘ The voluntary, know- 
ing waiver in this case included such matters of defense as are 
now relied upon. 

Pertinent to the belated efforts of this appellant is the recent 
decision by this court in Edwards v. United States, 103 US. 
App. D.C. 152, 256 F. 2d 707 (1958), which involved with- 
drawal of a plea after imposition of sentence. In disposing of 
that case this Court stated at page 154 of 103 U.S. App. D.C.: 


It must be realized that this is not a case in which 
proof of guilt depended upon a trial. In such cases, the 
accused usually relies to a great extent on counsel to 
conduct an effective defense, because the accused does 
not know enough of the law todo so himself. While the 
accused may have to take the consequences of a poor 
defense, he may at least say the fault was not his own. 
But this is not so when he pleads guilty. Here the deed 
is his own; here there are not the baffling complexities 
which require a lawyer for illumination; if voluntarily 
and understandingly made, even a layman should ex- 
pect a plea of guilty to be treated as an honest confession 
of guilt and a waiver of all defenses known and unknown. 
And such is the law. A plea of guilty may not be with- 
drawn after sentence except to correct a “manifest injus- 
tice,” and we find it difficult to imagine how “manifest 
injustice” could be shown except by proof that the plea 
was not voluntarily or understandingly made, or a show- 
ing that defendant was ignorant of his right to counsel. 
Certainly ineffective assistance of counsel, as opposed to 
ignorance of the right to counsel, is immaterial in an 
attempt to impeach a plea of guilty, except perhaps to 

” “In Giscussing the case, the District Court stated “In this case the defend- 
ant admits he is guilty” (J.A. 12). Appellant argues (Br. p. 8) the Court 
erroneously gave weight to this admission of guilt. This is noerror. The 
Court found full understanding by appellant of his plea to changes which 
specifically stated, ten different times, that the crimes charged were com- 
mitted with an intent to defraud. Voluntary, knowing admissions of such 
intent are pertinent to motion to withdraw pleas. Newalk v. United States, 
254 F. 2d 869 (3d Cir. 1958). 

Appellant also argues (Br. p. 8) his right to a trial by jury has been 
violated by the failure of the District Court to allow withdrawal of the plea 
of guilty. His conviction on his voluntary, knowing plea of guilty is proper. 


Kercheval v. United States, supra; Cf. Leonard v. United States, 231 F. 2d 
588 (5th Cir. 1956). 





19 


the extent that it bears on the issues of voluntariness 
and understanding. [All footnotes omitted.] 


In the instant case all the matters which form the basis of 
appellant’s arguments are shown to have been known to and 
appreciated by him at the time he entered his plea. The plea 
was the act of appellant given in light of those known facts. 
The plea was his act and he properly is chargeable with that 
act. Cf. Vigdor v. Young et al., 102 U.S. App. D.C. 414, 254 
F. 2d 333 (1958). 

Appellant relies (Br. p. 7) upon Poole v. United States, 102 
U.S. App. D.C. 71, 250 F. 2d 396 (1957). The decision in that 
case is based upon several factors: “First, the guilty plea was 
entered at a time when the accused lacked any assistance of 
counsel” ; “Moreover, in this case, before sentence was imposed 
appointed counsel indicated—at least in general fashion—that 
there might be a question of the accused’s mental capacity.” 
250 F. 2d at 400. Also, in Poole the lower court had refused 
to entertain a prior-to-sentence motion to withdraw plea and 
ruled on the basis of an incomplete record and an inapplicable 
standard of law. This Court’s reversal of Poole was based 
upon & consideration of all these factors. 250 F. 2d at 401. 
See also Briscoe v. United States, 101 U.S. App. D.C. 318, 248 
F. 2d 640 (1957) ; Compare Briscoe v. United States, 102 US. 
App. D.C. 145, 251 F. 2d 386 (1958). None of these factors 
is present in the instant case. Appellant did have diligent 
counsel. There is no question of appellant’s mental capacity. 
He was acceptable to the Army on two different occasions, and 
on the last such occasion he was given a honorable discharge. 
He was thereafter discharged into society by the prison author1- 
ties of the State of West Virginia. At the time of his plea he 
was free of mental affliction.® 


* Compare 18 U.S.C. § 4243, et seq. 

*“That subsequent to these offenses he felt himself coming out of his 
mental difficulties which was followed by a week of continuous headaches” 
{emphasis supplied] (J.A. 7). Appellant also notices (Br. p. 7) the Gov- 
ernment’s confession of error in the Supreme Court in the case of Dandridge 
v. United States, 356 U.S. 259 (1958), see also 101 U.S. App. D.C. 114, 247 
F. 2d 105 (1957). In that case appellant alleged mental illness at the time 
of entering his plea and in effect alleged that he was not aware of his action 
inso doing. Appellant in the instant case is clearly shown to have been 
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CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Ouiver GASCcH, 
United States Attorney. 
Car, W. BELCHER, 
Assistant United States Attorney. 


keenly aware of his actions throughout the proceedings in the District 
Court. (See J.A. 15.) United States v. McGee, 242 F. 2d 520 (7th Cir. 
1957), cited by appellant (Br. p. 8) involved alleged improper inducement 
of McGee’s plea, which was entered without counsel. In the instant case 
appellant not only had counsel at the time his plea was entered, but had 
counsel for more than a month prior to entry of the plea. 


U.S. GOVERNMENT PRINTING OFFICE, 1999 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14, 879 


JOHN A. GEARHART, 
Appellant, 
v. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


[Filed October 15, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
The United States of America : . Criminal No. 942- 58 
v. : Grand Jury No, 1012-58 


John A. Gearhart eae 
Forgery (22 D.C. C. 1401) 
Vio. 22 D.C.C. 2314 


INFORMATION 

The United States Attorney charges: 

On or about April 9, 1958, within the District of Columbia, John A. Gear- 
hart, with intent to defraud, falsely made and forged in its entirety a Personal 
Money Order. Following is a photostatic copy of said falsely made and forged 
Personal Money Order: | 


Not Good For Over SOUTHEAST OFFICE | ~15- 66 


$100. 00 THE CITY BANK | “$il 
8th & D Streets, S.E., at Pennsylvania Avenue 


’ Washingtoh, D.-C., April 9, 1958 13456 
PAY TO THE ORDER OF B.A. a “Fr. 00 


If cut by our own checkcutter, which bears our name, drawer has deposited 
amount to pay this order. /s/ Joe R. Smith 
PERSONAL MONEY ORDER 
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BACK OF MONEY ORDER: 

Endorsed /s/ B. A. Murray, 1325 Lawrence St., N. E. 

For Deposit to the Account of SAVANNAH LIQUORS Initialled F. B. R. 
BEARING - Stamp of Lincoln National Bank 

SECOND COUNT: 


On or about April 10, 1958, within the District of Columbia, John A. Gear- 
hart, with intent to defraud, falsely made and forged in its entirety a Personal 
Money Order. Following is a photostatic copy of said falsely made and forged 
Personal Money Order: 


Not Good For Over SOUTHEAST OFFICE 15-66 
$100. 00 THE CITY BANK 511 
Sth & D Streets, S. E. at Pennsylvania Avenue 
Washington, D.C., April 16, 1958 BSC 
PAY TO THE ORDER OF Frank Roberts $75 
THE CITY BANK $75 AND 00 CTS. 
If cut by our own checkcutter, which bears our name, drawer has deposited 
amount to pay this order. /s/ Carl J. Smith 
PERSONAL MONEY ORDER 
K OF MONEY ORDER: 
Endorsed /s/ Frank Roberts, 131 Darrington St., S. E. 
Deposit to Credit of SAFEWAY STORE #749 - 284 Iverson Street, Hillcrest 
Heights, Md. 
Initialled J.D. W. 8/12/58; J.G., A. K.B.; H.G. B. 


STAMPED - BANK OF MARYLAND, Seat Pleasant Apr. 21, 1958. 
THIRD COUNT: 

On or about April 16, 1958, within the District of Columbia, John A. Gear- 
hart, with unlawful and fraudulent intent, did transport and cause to be transported 
in interstate commerce from the State of Maryland to the District of Columbia, 
a certain falsely made security, that is, a Personal Money Order. Following 
is a photostatic copy of said Personal Money Order: 


Not Good For Over SOUTHEAST OFFICE 15-66- 
$100. 00 THE CITY BANK 511 
8th & D Streets, S. E., at Pennsylvania Avenue 


| Washington, D.C., April 10, 1958 13456 
PAY TO THE ORDER OF B. A. Murra ae EX 00 


THE CITYBANK $75 AND OO CTS. 


If cut by our own checkcutter, which bears our name, drawer has deposited 
amount to pay this order. /s/ Joe R. Smith 
| 1325 Lawrence St. , N. E. 
PERSONAL MONEY ORDER 
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K OF MONEY ORDER: 
Endorsed: /s/ B. A. Murray ! 
Stamped: For Deposit Only - FAHLON'S LIQUORS, INC. 


Also stamped: CANCELLED 
FOURTH COUNT: 

On or about April 17, 1958, within the District of Columbia, John A. Gear- 
hart, with intent to defraud, falsely made and forged in its entirety a Personal 
Money Order. Following is a photostatic copy of said falsely made Personal 
Money Order: | 





Not Good For Over SOUTHEAST OFFICE ! 15-66 
$100. 00 THE CITY BANK | 511 
8th & D Streets, S. E., at Pennsylvania Avenue 


Washington, D.C., April 10, 1958 13456 
PAY TO THE ORDER OF B. A. Murra $1500 Of nas 


THE CITY BANK $75 AND 00 CTS. | 


If cut by our own checkcutter, which bears our name, drawer has deposited 

amount to pay this order. /s/ Joseph R. so 
PERSONAL MONEY ORDER 

BACK OF MONEY ORDER: ! 

Endorsed: /s/ B. A. Murray, 1325 Lawrence Street, N. E. 

For Deposit Only - Square Deal Market Co., Inc. 


STAMPED: The National Bank of Washington - Apr. 17, '58 333333 
FIFTH COUNT: | 


On or about April 17, 1958, within the District of Columbia, John A. Gear- 
hart, with intent to defraud, falsely made and forged in its entirety a Personal 
Money Order. Following is a photostatic copy of said falsely made and forged 
Personal Money Order: 


Not Good For Over SOUTHEAST OFFICE 
$100. 00 THE CITY BANK | 
8th & D Streets, S.E. at Pennsylvania Avenue — 


Washington, D.C. April'17, 1958 13456 
PAY TO THE ORDER OF Frank Roberts $5. 00 
THE CITY BANK $75 and 00 CTS. 


If cut by our own checkcutter, which bears our name, drawer has deposited amount 
to pay this order. 





/s/ James C. Roberts 
PERSONAL MONEY ORDER 
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BACK OF MONEY ORDER: 

Endorsed: /s/ Frank Roberts, 131 Darrington St., S. W. 

For Deposit To The Credit of Henry J. Goodman & Co., 1707 Pa., Ave., N. W. 
Initialled: F.B.R. STAMPED CANCELLED. 


SIXTH COUNT: 

On or about April 17, 1958, within the District of Columbia, John A. Gear- 
hart, with intent to defraud, falsely made and forged in its entirety a Personal 
Money Order. Following is a photostatic copy of said falsely made and forged 
Personal Money Order: 


Not Good For Over SOUTHEAST OFFICE 
$100. 00 THE CITY BANK 


Washington, D. C., April 17, 1958 13456 
PAY TO THE ORDER OF Frank Roberts 75. 00 


THE CITY BANK $75 and 00 CTS. 
If cut by our own checkcutter, which bears our name, drawer has deposited 
amount to pay this order. 
DC1034232 /s/ Samual Margain 
PERSONAL MONEY ORDER 
BACK OF MONEY ORDER: : 
Endorsed: Frank Roberts 


Initialled: F. B.R.; A. K B.; Y.D. W. 8/11/58 
SEVENTH COUNT: 

On or about April 23, 1958, within the District of Columbia, John A. Gear- 
hart, with intent to defraud, falsely made and forged in its entirety a Personal 
Money Order. Following is a photostatic copy of said falsely made and forged 
Personal Money Order: 


Not Good For Over BENNING OFFICE 
$100. 00 THE CITY BANK 
3839 Minnesota Avenue, N. E. 


, Washington, D. C. April 23 1958 13456 
PAY TO THE ORDER OF Pram 8 Roberts . 90 
THE CITY BANK 


If cut by our own checkcutter, which mm our name, drawer has deposited 
amount to pay this order. /s/ Morris Roberts 
PERSONAL MONEY ORDER 
CK OF MONEY ORDER: 
Endorsed: Frank Roberts, 131 Darrington St., S.W. /s/ Reuben Hulp 
Initialled: A.K B.; J.G. For Deposit Only - MARVIN RAPPAPORT. 


STAMPED - The Riggs National Bank, Washington, D. C. 
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EIGHTH COUNT: 

On or about May 20, 1958, within the District of Columbia; John A. Gear- 
hart, with intent to defraud, falsely made and forged in its entirety a Personal 
Money Order. Following is a photostatic copy of said falsely made and forged 
Personal Money Order: | 


Not Good For Over BENNING OFFICE | 15-66 
$100. 00 THE CITY BANK | 511 
3839 Minnesota Avenue, N. E. 


Washington, D. C. May 20, 1958 B13456 
PAY TO THE ORDER OF Frank Roberts os Oe 
THE CITY BANK $79 and 65 CTS. 


If cut by our own checkcutter, which bears our name, drawer has deposited 
amount to pay this order. 


/s/ Morris Kenner 
PERSONAL MONEY ORDER 
CK OF MONEY ORDER: 
Endorsed: /s/ Frank Roberts , 131 Darrington St. , S. W. 
/s/ Charles Daleii, 205 2nd St., S. E. 
For Deposit Only To the Account of - NATIONAL PRODUCE CO., INC. 


STAMPED: SECURITY BANK, Washington, D. C. 15-80 | 


NINTH COUNT: 
On or about June 12, 1958, within the District of Columbia, John A. Gearhart, 
with unlawful and fraudulent intent, did transport and cause to be transported in 
interstate commerce from the State of Maryland to the District of Columbia, a cer- 
tain falsely made security, that is, a Personal Money Order. Following is a photo- 
Static copy of said Personal Money Order: 


Not Good For Over GEORGIA AVENUE OFFICE | 15-66 
$100. 00 THE CITY BANK : ~511— 
3608 Georgia Avenue, N. W. Washington, D. C. 6/ 12/ 58 G PO 11 

PAY TO THE ORDER OF Frank Roberts $65. 00 

THE CITY BANK $65 and 00 CTS. 
If cut by our own checkcutter, which bears our name, 
drawer has deposited amount to pay this order. 

/s/ C. M. Morris 
PERSONAL MONEY ORDER 
NEY ORDER: 

Endorsed: Frank Roberts, 131 Darrington St., S.W., Wash., 
For Deposit Only - LeBOW'S OAK GROVE 
Initialled: J.G.; J.D.W., 8/12/58; A. K. B. 


ENDORSEMENT CANCELLED JUN. 19, 1958 











TENTH COUNT: 

On or about June 20, 1958, within the District of Columbia, John A. Gear- 
hart, with intent to defraud, falsely made and forged in its entirety a Personal 
Money Order. Following is a photostatic copy of said falsely made and forged 
Personal Money Order: 


Not Good For Over MAIN OFFICE 15-66 
$100. 00 THE CITY BANK 511 
9th Street & Massachusetts Avenue, N. W. 
Washington, D. C. 6/20/58 M 13456 
PAY TO THE ORDER OF Frank Roberts $65. 00 
THE CITY BANK $65 and 00 CTS. 
If cut by our own checkcutter, which bears our name, 
drawer has SES amount to pay this order. 
/8/ C. M. Morris 
PERSONAL MONEY ORDER . 
BACK OF MONEY ORDER: 
Endorsed: Frank Roberts, 125 11th St., S.E., Washington 
The Palace Tailoring Company, 1420 Pa. Ave., S.E. Li. 3-3015 Wash., 3, D.C. 
/8/ Sal Gordon Y 


STAMPED: The National Capital Bank, Washington, D. C., June 26, 1958. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


{Filed October 15, 1958] 


WAIVER OF INDICTMENT 
John A. Gearhart - the above named defendant, who is accused of violation 

of 22 D.C. C. 1401 and 18 U.S.C. 2314, being advised of the nature of the charge 
and of his rights, hereby waives in open court prosecution by indictment and con- 
sents that the proceeding may be by information instead of by indictment. 

/s/ John A. Gearhart, Defendant 

/s/ Paskal De Bowser, Witness. 
Date: 10-15-58 
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[Filed October 15, 1958] PLEA OF DEFENDANT 
On this 15th day of October, 1958, the defendant John A. Gearhart, appear- 
ing in proper person and by his attorney, Robert T. S. Colby, Esquire, being 
arraigned in open Court upon the information, the substance of the charge being 
stated to him, pleads guilty thereto. 
The case is referred to the Probation Officer of the Court and the defendant 
is remanded to the District of Columbia Jail. 
Present: By direction of 
United States Attorney Alexander Holtzoff 


By Alexander Stevas Presiding Judge 
Assistant United States Attorney Criminal Court # Assign. 


G. Nevitt, Official Reporter HARRY M HULL, Clerk 
By /s/ Paul A. Roser, Deputy Clerk 


[Filed November 14, 1958] 


MOTION TO WITHDRAW A PLEA OF GUILTY 
AND MEMORANDUM IN SUPPORT THEREOF 
_AND MEMORANDUM IN SUPPORT THEREOF 


Comes now the defendant by his attorney and moves this Honorable Court to 
vacate the plea of guilty previously entered herein and for reason therefor sub- 
mits the following: ! 

In a conference between the defendant and his attorney on November 12, 1958 
at the District of Columbia Jail the defendant for the first time disclosed to his 
attorney the fact that he felt he was not mentally responsible for the crime of 
which is here charged and informed said counsel the basis therefor. Prior to 
the commission of these offenses he was steadily employed, had a good car, and 
was getting along with his family. Suddenly he quit his job, toa his car, and 
began having marital difficulties without apparent reason. | 

The defendant ascribes all of the foregoing and his ae es ea toa 
“brainlock" which has plagued him from early childhood and = primarily due 
to having a father who was overly strict. 

That subsequent to these offenses he felt himself coming out of his mental 
difficulties which was followed by a week of continuous headaches. 





! 
| 
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WHEREFORE, defendant respectfully moves this Honorable Court to permit 
the withdrawal of the plea of guilty previously entered. 
/s/ ROBERT T. S. COLBY 


ROBERT T. S. COLBY 

Dupont Circle Building 
Washington, D. C. 

Appointed Counsel for defendant 


[Filed February 26, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 3 
versus , ) CRIMINAL ACTION 
JOHN A. GEARHART, ) NUMBER 942-58 
Defendant. ) 


Washington, D. C. 
Friday, November 21, 1958 


The above-entitled cause came on for a motion to withdraw a plea of guilty 


and memorandum in support, thereof, before the HONORABLE ALEXANDER 
HOLTZOFF, a U. S. District Judge. 
APPEARANCES: 


ALEXANDER L. STEVAS, ESQ. 
for the Government. 


ROBERT T. S. COLBY, ESQ. 
for the Defendant. 


MR. COLBY: * * * * 

The motion before Your Honor this morning is to withdraw the plea of guilty 
heretofore entered and substitute a plea of not guilty. The basis of this motion, 
Your Honor, is the contention by the petitioner here that he was incompetent and 
not responsible for his actions at the time of the offenses alleged in the informa- 
tion. 

I have here, Your Honor, a letter from the petitioner, and I would like to 
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read part of it, a very short part, and put it into the record and offer it as 
evidence. The part that I would like to read is: | 

"I have never before mentioned this information being personal, and much 
to do with the relationship between my father and myself. "’ 
The letter itself is dated November 16th and I received it on November 19th. 
These dates may become critical at a later time, Your Honor. 
I should say this: That there are two salient points to be considered with re- 
spect to this petition, with respect to the mental condition of the defendant here. 
One is that the defendant had, by his statement to me, a psychiatric dis- 
charge from the United States Army prior to World War I, sometime in 1939 
or 1940. : 
And the second point with respect to his psychiatric condition is that he in- 
forms me that he had psychiatric treatment while being incarcerated in the state 
penitentiary in West Virginia at Moundsville, West Virginia. | 





THE COURT: During what period, Mr. Colby? 
MR. COLBY: I do not have that date, Your Honor. However, the United 


States Attorney does have the dates of his incarceration, but Iam informed there 
is nothing in that record or in the probation report that indicates any psychiatric 
treatment. However, Iam sure it can be verified if it is true, and I would have 
done so, Your Honor, except for the very late nature of the letter which I re- 
ceived, and that is the reason I read the dates of the letter into the record. 

The very basis of these troubles which the defendant describes as a brain 

block, or a brain blocking or mental blocking, stems from, by his statement, 
early childhood, and I have been informed in this letter that it was not the overly 
strictness of his father, but the cruel and abusive nature of his father that caused 
these situations. 

THE COURT: How old is he? 

MR. COLBY: He is 38, Your Honor. 

Now, these particular brain blocks, or mental blocks, apparently occur when 
the defendant is under stress, and at the time of the psychiatric discharge from 
the United States Army, for example, he was under great stress because his wife 
had left him. He had been recently married. | 
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The later time in the Moundsville, penitentiary, I think, is self-explanatory 
so far as stress goes. 

It seems that his father would drive him into this mental state and towards 
the end of his relationship with his father while being at home some years ago, 
the very presence of his father would drive him into these states. 

This condition, of course, is caused by stress and his latest difficulty, he 
ascribes to being under severe stress at home, and this letter that I would like 
to introduce into evidence describes these home conditions rather thoroughly, 
and -- 

THE COURT: It will be admitted. 

MR. COLBY: Thank you, Your Honor. I would like to say this: That in the 
interest of being accurate, the discharge from the United States Army, either 
early World War I, or just before World War Il, were covered by subsequent 
service in the -- I shouldn't say "covered" -- he subsequently enlisted in the 
army and did obtain an honorable discharge during that subsequent period. 

We feel, Your Honor, that -- I would like to say this: We feel that these 
things should make a prima facie showing that should allow him to withdraw his 
plea of guilty heretofore entered and enter a plea of not guilty. 

I would like to say one more thing, Your Honor, and that is, the defendant 
would like to take the stand and explain some of these other things more thoroughly. 

THE COURT: No, I do not hear testimony on motions of this kind. 

x* *« * * &©& *€* *&* & * 

MR. STEVAS: If Your Honor please, at this point the Government would 
like to formally object to the motion to withdraw the plea of guilty for this reason: 

This motion is devoid of any reference to the mental condition that the defen- 
dant contends exists -- makes no mention of his condition at the time he entered 
the plea, or at the time he executed the waiver of indictment. He relates the 
whole thing to the time of the commission of the offenses, which covered a period 
of time. 

The Government feels this way: Of course, the defendant initiated the re- 
quest that proceedings be had against him by way of information rather than by 
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an indictment while the matter was pending before the Grand Jury. As I indicated 
at the time, I believe, of the waiver, there were many cases involving this de- 
fendant. We had selected several on the basis that he was going to waive indict- 
ment and would proceed by way of information, and those were the only matters 
contained in the information. Now, we are at a loss as to how to proceed because 
if he is suffering from this mental condition that he claims he is, whether his 
waiver of indictment was intelligently entered. | 

THE COURT: The Court sees there is no claim by him, or in his behalf, 
that he is not mentally competent now, or that he was mentally incompetent when 
he waived indictment andhe pleaded guilty. All he claims is that he should be 
allowed to go back and assert a defense that he was of unsound mind when he 
committed the offenses. 

MR. STEVAS: That is correct, Your Honor. Now, I have no knowledge 
about anything at Moundsville except that he did escape from Moundsville in a 


government owned vehicle, and received an additional sentence at Moundsville 
for that escape. That was in 1950. 


THE COURT: That was a long time ago. : 
MR. STEVAS: His pre-war World War II discharge may ive related to a 
medical issue, however, he did subsequently serve during World War II, so he 
must have been acceptable to the government to serve in World War Il, and his 
discharge at that time was honorable, no mention being made of any mental ill- 
ness or disease. 
The Government feels, at this point, the matter still el with the Court 
before sentencing, the Court has available, of course, the Court's psychiatrist, 
Doctor Griffin. If the Court feels there may be any question at all, Iam certain 
that the Court would refer it to Doctor Griffin. 
THE COURT: I could do that if the contention was that he was of unsound 
mind now. He makes no such claim. He claims he was of unsound mind at the 
time the offenses were commited, and I am not disposed to ask Doctor Griffin 
to examine him in order to determine whether, months ago, he was of unsound 
mind. The offenses were committed during a period from May to December 
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1957, and it would not be a very illuminating to get a doctor's opinion 
at this time, who has never seen him before, as to what his mental state was 
about 2 year ago. 

MR. STEVAS: The Government would have no objection, if counsel wishes 
to amend his motion, contending his condition at the present time. It may be 
that was an oversight. 

THE COURT: No, I do not think it was an oversight. I think he cannot 
claim mental incompetency at this time. He was in court, he conferred with 
counsel, he conferred with the Assistant United States Attorney, he asked the 
Assistant United States Attorney for leave to waive indictment. There is no 
question about his mental competency at this time, and I think it would be 
travesty on psychiatric science to ask a psychiatrist to examine him now to 
determine whether he was of sound mind. 

MR. STEVAS: Thank you, Your Honor. 

MR. COLBY: May I address the Court on one more point, Your Honor? 

THE COURT: Yes, indeed. 

MR. COLBY: Iam informed by the defendant that it is not an afterthought, 
but that implicit in this motion was the fact that he was under stress at the time 
he entered his plea. 

THE COURT: That would remove any doubt the Court might have had as 
to whether he made his motion in good faith. The Court is now certain he has 
not, because, admittedly, he committed these offenses; he does not deny that. 

MR. COLBY: Thank you, Your Honor. 

THE COURT: As the Court of Appeals for the Second Circuit held recently 
in the case of United States against Mordecai Miller, a plea of guilty is not to 
be lightly treated. A plea of guilty is a formal admission of guilt and constitutes 
a c~viction. Of course, if the ends of justice so require, leave to withdraw a 
plea should be granted, and this Court has, on occasion, granted such leave. 

In this case the defendant admits he is guilty. He now says that at the time 
he committed the offense he had what he calls a brain block. He did not think 
of this at the time he ‘negotiated for a waiver of indictment in order to expedite 
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matters. He did not think of it at the time he consulted with his counsel, or at 
the time he pleaded guilty. 

A transcript of the proceedings at the time of the entry of the plea comprises 
four and a half pages and shows the matter was gone into in great detail, and there 
was no misunderstanding on his part. 

The Court feels, under the circumstances, that there is absolutely no basis 
for granting leave to withdraw a plea of guilty. 

The motion is denied and the Court will proceed to sentence. The Court will 


hear defense counsel on the question of sentence. 
x» *x*« &* *&* &* *& * 


[Filed November 21, 1958] 

On this 21st day of November, 1958, came the attorney of the United States, 

the defendant in proper person and by his counsel, Robt. T. S. Colby, Esquire; 
whereupon defendant's motion to withdraw his plea of guilty coming on to be 


heard, after argument, was by the Court denied. 
By direction of 
Present: ALEXANDER HOLTZOFF 


United States Attorney ate ae #3 | 
By Alex Stevas | 


Assistant United States Attorney HARRY M. HULL, Clerk 
B. Williamson, Official Reporter Deputy Clerk 


[Filed November 21, 1958] 
October 15, 1958 
The above cause came on for hearing of plea before the HONORABLE ALEX- 
ANDER HOLTZOFF, United States District Judge. | 
ON BEHALF OF THE GOVERNMENT: 


Alexander L. Stevas, Esq. 
Assistant United States Attorney 


ON BEHALF OF THE DEFENDANT: 
Robert T. S. Colby, Esq. 
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MR. STEVAS: May I address the Court, if your Honor please? In Grand 
Jury No. 1012-58 and 1013-58, United States vs. John A. Gearhart, I believe 
he is in the courtroom here. 

This defendant is represented by counsel, Mr. Robert Colby, appointed by 
by the Court in this matter. 

The case is pending before the Grand Jury and consists of several charges 
of forgery and uttering of checks and transporting or causing these checks to 
be transported in interstate commerce from Maryland to the District of Columbia. 

The defendant expressed a desire at the time of his incarceration to make a 

disposition of this case by way of an information, thereby saving the govern- 
ment the time and expense and delay in securing an indictment. Counsel was ap- 
pointed for that purpose. 

A copy of an information has been prepared. It has been fully explained to 
the defendant. His constitutional rights have been explained to him, his right to 
be indicted rather than proceed by way of an information. 

I have before me a waiver of indictment form, which, if it is agreeable with 
the defendant and his counsel, I would like to have him execute in open court, 

So that we may then file an information charging him with a ten count informa- 
tion, eight counts of which are forgery and two counts of interstate transporta- 
tion of the forged security. 

THE COURT: The Court will hear defense counsel. 

MR. COLBY: If it please your Honor, I have discussed this matter at some 
length with the defendant and have explained to him all of his constitutional rights 
with respect to an indictment and with respect to pleading guilty to an information 
and with respect to his right of trial by jury, and the defendant has indicated 
to me that he wishes to plead guilty to this information because he is guilty and 
for no other reason. . 

I would like to -- something I have just learned I would like to put on the 
record, and something that the defendant doesn't know as yet, and that is Iam 
informed that Virginia has indicated that if this matter is handled here in the 
District of Columbia they will drop the federal indictment there, and New Jersey 
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has indicated a willingness in the Federal offense up there. And I think in this 

regard the defendant should be aware of that as it might affect his -- or will 
affect his decision. | 

THE COURT: Have you apprised him of his right not be be (sic) prosecuted 
except by indictment? | 

MR. COLBY: Yes, I have, your Honor. 

THE COURT: And is it his desire to waive prosecution by indictment? 

MR. COLBY: He has so indicated, your Honor. 

THE COURT: Let him execute the waiver. 


MR. STEVAS: If your Honor please, may the record show at this time that 
I am tendering to the Court a waiver of indictment signed by the defendant in open 
court, witnessed by Deputy Marshal Bowser, and signed also by counsel for the 
defendant, Mr. Colby. 
At this time I would like to file the waiver of indictment with the Court and the 
information which has been prepared, which will bear Criminal|Case No. 942-58. 
And may the defendant be arraigned at this time on this criminal case number ? 


THE COURT: John A. Gearhart, you understand that you are entitled not 
to be prosecuted except by an indictment of a grand jury ? 
DEFENDANT GEARHART: Yes, sir. 
THE COURT: Is it your desire to waive that right and to won to be prose- 
cuted by an information filed by the United States Attorney? 
DEFENDANT GEARHART: Yes, sir. | 
THE COURT: The Court will accept the waiver, and leave to file the informa- 
tion is granted. : 
The Clerk will arraign the defendant on the information. 
Before that, do I understand that it is the defendant's eat to plead guilty? 
MR. COLBY: It is, Your Honor. 
THE COURT: And you have advised him of the consequences of such a plea, 
have you? | 
MR. COLBY: As a matter of fact, he is very well aware of them, your Honor. 
THE COURT: John A. Gearhart, do you admit that you committed the offenses 
to which you desire to plead guilty? 
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DEFENDANT GEARHART: Yes, sir. 

THE COURT: Very well, the Court will accept the plea. 

THE DEPUTY CLERK: John A. Gearhart, in Criminal Case No. 942-58, 
in which you are charged with forgery and with interstate transportation of a 
falsely made security, how do you wish to plead? 

DEFENDANT GEARHART: I plead guilty. 

THE COURT: The case will be referred to the Probation Officer for the usual 
presentence investigation. 

MR. STEVAS: I will inform the Probation Officer to include in his report to 
the Judge the fact that the defendant has pleaded to an information, saving us time 
and expense. 

THE COURT: Yes, I think whoever imposes sentence should be informed of 
that fact. 


JUDGMENT AND COMMITMENT 


[Filed November 21, 1958] 

On this 21st day of November, 1958, came the attorney for the government 
and the defendant appeared in person and by his counsel, Robt. T. S. Colby, 
Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
guilty of the offense of 

Forgery and Transporting in interstate commerce a falsely made security 

Violation Title 22 D. C. Code, Sec. 1401, 2314. 

As charged, and the Court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guiltyas charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of 
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Two (2) years to Six (6) years on each count, Said sentences by the counts 

to run concurrently. | 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment and 

commitment to the United States Marshal or other qualified officer and that the 

copy serve as the commitment of the defendant. | 

/s/ Alexander Holtzoff 

United States District Judge. 

[Filed December 10, 1958] | 

NOTICE OF APPEAL ! 

Comes now the defendant in proper person and files this Notice of Appeal 

and submits the following: 

1. The name of the Appellant is John A. Gearhart who suborts resides 

at the District Jail, 200 - 19th Street, S. E., Washington, D. C. 

2. The offenses involved are eight counts of forgery and two counts of the 
interstate transportation of forged securities. This Appeal is taken from an 

order denying the withdrawal of a plea of guilty, and the judgment of the United 

States District Court sentencing the defendant to be imprisoned from two to six 

years. The judgment was rendered on November 21, 1958. | 
3. The defendant herein is now confined in the District of Columbia Jail. 

4. I, the above named Appellant, hereby appeal to the United States Court 

of Appeals for the District of Columbia Circuit from the above stated order and 

judgment. | 








/s/ John A. Gearhart, Appellant 
Dated: November 28, 1958. | 











